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SUBJECT: M nimum Tax Relief For Year of Cancell ation/Di ssolution

DEPARTMENT AMENDMENTS ACCEPTED. Amendments reflect suggestions of previous analysis of hill as
introduced/amended

X AMENDMENTS IMPACT REVENUE. A new revenue estimate is provided.

AMENDMENTSDID NOT RESOLVE THE DEPARTMENT’S CONCERNS stated in the previous analysis of bill as
introduced/amended

FURTHER AMENDMENTS NECESSARY .

DEPARTMENT POSITION CHANGED TO
X REMAINDER OF PREVIOUS ANALYSISOF BILL ASINTRODUCED December 7, 1998, STILL APPLIES.
X OTHER - See comments below.

SUMVARY OF BILL

This bill would provide that limted partnerships (LP), limted liability
partnerships (LLP), limted liability conpanies (LLC), and corporations woul d pay
only a percentage of their annual LP, LLP, or LLC tax and m ni num franchi se tax
based on the nonths of the taxable or incone year preceding the effective date of
the cancell ation, dissolution, or wthdrawal.

SUMVARY OF AMENDMENT

The March 4, 1999, anmendnents elimnated the previous provisions of the bill
providing for an exenption fromthe m ninum franchi se tax for corporations

i ncorporated |l ess than five years. Instead, the anendnents woul d provi de parti al
relief fromthe annual tax for the year of cancellation, dissolution, or

wi t hdrawal .

The Effective Date, Legislative H story, Program Hi story/Background and Specific
Findings relating to the m ninmum franchi se tax (other than provisions describing
the bill) in departnment’s analysis of AB 19 as introduced Decenber 7, 1999, stil
apply. Additional state | aw discussion has been provided below, as well as new
Policy, Inmplenentation, and Techni cal Considerations, Departnental Costs, and
Revenue.

SPECI FI C FI NDI NGS

Exi sting state | aw provides that every corporation incorporated in this state,
qualified to transact intrastate business in this state or doing business in this
state shall be subject to the m ninmumfranchise tax fromthe earlier of the date
of incorporation, qualification, or coommencing to do business within this state,
until the effective date of dissolution or withdrawal or, if later, the date the
corporation ceases to do business within the state.
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Exi sting state law requires that a corporation not exenpted fromtaxation by
state law that dissolves or withdraws shall pay a tax for its taxable year of

di ssol ution or withdrawal according to or nmeasured by its net inconme for the
incone year in which it ceased doi ng business, unless such incone was previously
included in the neasure of tax for any taxable year of dissolution or wthdrawal.
The tax for the taxable year of the corporation’s dissolution or wthdrawal shal
not be less than the m ninumfranchi se tax required by state | aw

Exi sting state | aw provides that prior to the dissolution of a corporation, the
corporation nmust obtain a tax clearance certificate fromthe Franchise Tax Board
(FTB) certifying that the taxes due, if any, for the dissolving corporation have
been paid, assumed or guaranteed by bond or otherw se. Procedures vary dependi ng
on whether the dissolution is voluntary or involuntary. Existing state |aw al so
requires corporations to obtain a tax clearance certificate before the Secretary
of State may accept a foreign corporation’s certificate of surrender of its
qualification to do business in this state. These requirenents are al so
applicable to an LLC classified as a corporation for California tax purposes.

Exi sting state law al so requires an LLC that is not classified as a corporation
to obtain a tax clearance certificate fromthe FTB prior to the cancellation of
the articles of organization of a California LLC or the cancell ation of
registration of a foreign LLC to conduct business in this state. The fee payable
by an LLC not classified as a corporation is considered a tax for purposes of a
tax clearance certificate.

In addition, newy enacted state law requires that the FTB notify limted
partnershi ps (LPs) when they file a final return that the LP tax is due annually
until a certificate of cancellation is filed with the Secretary of State (SCS)

This bill would provide that an LP, LLP, LLC, or a corporation would pay only a
portion of the annual LP, LLP, or LLC tax or the mninmum franchi se tax based on
the nunber of nmonths in the taxable year prior to the effective date of
cancel | ation, dissolution, or wthdrawal.

This bill would provide that the tax be determ ned by ascertaining the ratio of
the nonths of the taxable or income year preceding the effective date of
cancel l ation, dissolution, or withdrawal, bear to the nonths of the taxable or
i nconme year.

Under current state |law, LLCs al so owe an annual fee based on the total incone
fromall sources reportable to California in the taxable year. This bill would
not affect the conputation of the annual fee of a dissolving LLC. The fee is due
and payable on the due date the return of the LLC

Pol i cy Consi derati ons

This bill would not provide equal treatnment to other entities that pay an
annual tax of a fixed amobunt such as real estate nortgage investnent conduits
(REM Cs), financial assets securitization investnment trusts (FASITs), and
qual i fi ed subchapter S subsidiaries (QSSSs).
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| npl enent ati on Consi derati ons

Current law (Section 23151.2 (a)) provides that a corporation in the year of
di ssolution or withdrawal shall pay a tax for the taxable year of an anount
not less than the mninmumfranchise tax. This bill would insert a paragraph
in that sane section that woul d provide that a corporation could pay |ess
than the m ninmumfranchise tax in the income year of its dissolution or

wi thdrawal . The conflicting provisions may confuse the taxpayer and the
departnment regardi ng whi ch amount the taxpayer should pay.

Current |aw requires corporations to nake paynents of estimated tax with the
first installnment of no | ess than the m ni mumfranchi se tax. Refunds would
need to be made to business entities that pay the applicable tax prior to
the end of the taxable or incone year, but subsequently are dissolved or

wi t hdraw before the end of that taxable or incone year. |Issuing these
refunds would create a minor additional workload for the departnent.

Techni cal Consi der ati ons

This bill anmends a section of the B&CTL providing for the calculation of the
tax for the taxable year of dissolution. Since all other affected B&CTL and
PI TL provisions reference the mninumfranchise tax in Section 23153,
attached Anmendnment 9 nodifies and noves this provision to Section 23153 so
that all other appropriate provisions will include the proration of the
final year tax w thout amendi ng each section

This bill provides that for LLCs, LPs, and LLPs that dissolve or wthdraw,
the tax for the final year is prorated as specified. D ssolution of these
entities is not equivalent to the dissolution of a corporation. The

di ssol ution of a corporation ends the existence of a corporation as a | egal
entity. The dissolution of these other entities begins the process of
endi ng the | egal existence of these entities. The |legal existence of these
other entities ends with the cancellation of these entities with the
Secretary of State. Furthernore, the date of dissolution for these entities
generally precedes the date of the filing of the certificate that term nates
the entities existence — a certificate of cancellation. Anmendnments 2, 4, 7,
and 9 clarify the termnation date of these entities. These sanme anmendnents
also clarify that if the withdrawing foreign entity continues to do

busi ness, the tax for the final year is not prorated.

FI SCAL | MPACT ON STATE BUDGET

Depart nental Costs

This bill would not significantly inmpact the departnent’s costs.

Tax Revenue Esti mate

Based on data and assunptions di scussed below, this bill would result in the
foll owi ng revenue | osses.

Esti mat ed Revenue | npact of AB 19
As Amended 3/7/99
[$ In MIlions]
1999- 00 2000-01 2001- 02
(%$9) ($7) ($7)
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The bill would be effective with i ncome years begi nning on or after

January 1, 1999, with enactnment assuned after June 30.

Thi s anal ysi s does not consider the possible changes in enploynent, personal
i ncone, or gross state product that could result fromthis nmeasure.

Revenue Di scussi on

The nunber of specified corporate and non-corporate entities that dissolve
or withdraw in any given year and owe a | esser anpunt of mninmmtax than
the currently required $800 woul d determ ne the revenue inpact of this bill

The nunber of specified entities filing each year was projected by using an
applicable growth rate for each entity type. According to departnenta
data, corporations termnate at a rate of approximately 3.5% annual |y
(roughly 16,000 corporations). The rate of corporate term nations was used
as a proxy to determne potential termi nations of other entity types
eligible for this tax benefit. The nunber of LPs, LLPs, and LLCs esti nmated
to dissolve or withdraw in 1999, totals 2,700. Estinmates assune an average
m d-year termi nation date.

Each year the departnment issues roughly 16,000 tax clearance certificates.
About 10% 20% of di ssol ving corporations pay a neasured tax. Therefore,
estimates assune that of the corporations dissolving in any given year, 85%
pay only the m nimum t ax.

Board Position

Pendi ng.
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Anal yst Roger Lackey
Tel ephone # 845-3627
At t or ney Doug Br amhal

FRANCH SE TAX BOARD S
PROPOSED AMENDMENTS TO AB 19
As Anended March 4, 1999

AVENDMENT 1
On page 2, anmend line 25 by adding at the end thereof the follow ng:

The tax for the taxable year of cancellation shall be determ ned under
subdi vision (e).

AVENDMENT 2
On page 3, delete lines 15 through 23, inclusive and insert:

(e) If acertificate of cancellation has been filed on behalf of alimted
partnership with the office of the Secretary of State pursuant to Section 15623
or 15696 of the Corporations Code, the tax inposed under subdivision (b) for the
taxabl e year of cancellation shall be equal to the anmbunt determ ned under

par agraph (4) of subdivision (d) of Section 23153 for the taxable year of

di ssolution or withdrawal of a corporation as if the limted partnership were a
corporation other than a qualified new corporation. For purposes of applying
par agraph (4) of subdivision (d) of Section 23153, the effective date of a
cancellation filed pursuant to Section 15623 or 15696 of the Corporations Code is
the date the certificate of cancellation is filed on behalf of the limted
partnership with the Secretary of State. This subdivision shall not apply to a
limted partnership doing business in this state after the effective date of
cancell ation as provided in Section 15696 of the Corporations Code.

AVENDIVENT 3
On page 3, line 24, after “SEC 2.” insert:

Section 17941 of the Revenue and Taxation Code is anended to read:

17941. (a) For each taxable year beginning on or after January 1, 1997, every
limted liability conpany doing business in this state (as defined in Section
23101) shall pay annually to this state a tax for the privil ege of doing business
inthis state in an amobunt equal to the applicable anpbunt specified in paragraph
(1) of subdivision (d) of Section 23153 for the taxable year.

(b) In addition to any limted liability conmpany which is doing business in
this state and is therefore subject to the tax inposed by subdivision (a), for
each taxabl e year beginning on or after January 1, 1997, a limted liability
company shall pay annually the tax prescribed in subdivision (a) if articles of
organi zati on have been accepted, or a certificate of registration has been
i ssued, by the office of the Secretary of State.
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The tax shall be paid for each taxable year, or part thereof, until a certificate
of cancellation of registration or of articles of organization is filed on behal f
of the limted liability conpany with the office of the Secretary of State. The
tax for the taxable year of cancellation shall be determ ned under subdi vision
(b) of Section 17946.

(c) The tax assessed under this section shall be due and payable on or before
the 15'" day of the fourth nonth of the taxable year.

(d) For purposes of this section, "limted liability company"” neans any
organi zation that is forned by one or nore persons under the law of this state,
any other country, or any other state, as a "limted liability conpany” and that
is not taxable as a corporation for California tax purposes.
SEC. 3.
AVENDVENT 4

On page 3, delete lines 26 through 40, inclusive, and insert:

17946. (a) Alimted liability conpany shall not be subject to the taxes and
fees inposed by this chapter if the limted liability conmpany did no business in
this state during the taxable year and the taxable year was 15 days or |ess.

(b) If a certificate of cancellation has been filed on behalf of a limted
liability conpany with the office of the Secretary of State pursuant to Section
17356 or 17455 of the Corporations Code, the tax inposed under Section 17941 for
t he taxabl e year of cancellation shall be equal to the ampunt determ ned under
par agraph (4) of subdivision (d) of Section 23153 for the taxable year of
di ssolution or withdrawal of a corporation as if the limted liability conpany
were a corporation other than a qualified new corporation. For purposes of
appl yi ng paragraph (4) of subdivision (d) of Section 23153, the effective date of
a cancellation filed pursuant to Section 17356 or 17455 of the Corporations Code
is the date the certificate of cancellation is filed on behalf of the limted
liability conpany with the Secretary of State. This subdivision shall not apply
toalimted liability conpany doing business in this state after the effective
date of cancellation as provided in Section 17455 of the Corporations Code.

ANVENDVENT 5
On page 4, before line 1, insert:

SEC. 4. Section 17948 of the Revenue and Taxation Code is anmended to read:
17948. (a) For each taxable year beginning on or after January 1, 1997, every
limted liability partnership doing business in this state (as defined in Section

23101) and required to file a return under Section 18633 shall pay annually to
the Franchise Tax Board a tax for the privilege of doing business in this state
in an anmount equal to the applicable anbunt specified in paragraph (1) of
subdi vision (d) of Section 23153 for the taxable year

(b)(1) In addition to any limted liability partnership that is doing business
inthis state and therefore is subject to the tax inmposed by subdivision (a), for
each taxabl e year beginning on or after January 1, 1997, every registered limted
l[iability partnership that has registered with the Secretary of State pursuant to
Section 15049 of the Corporations Code and every foreign [imted liability
partnership that has registered with the Secretary of State pursuant to Section
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15055 of the Corporations Code shall pay annually the tax prescribed in
subdivision (a). The tax shall be paid for each taxable year (other than the
taxabl e year of cessation or withdrawal ), or part thereof, until any of the
foll ow ng occurs:

(A) Anotice of cessation is filed wwth the Secretary of State pursuant to
subdi vision (b) of Sections 15050 and 15056 of the Corporations Code.

(B) Aforeign limted liability partnership withdraws its registration
pursuant to subdivision (a) of Section 15056 of the Corporations Code.

(C The registered limted liability partnership or foreign limted
liability partnership has been dissolved and finally wound up
(2) The tax of alimted liability partnership subject to tax under this
subdi vision for the taxable year of cessation or wthdrawal shall be determ ned
under subdivision (b) of Section 17948. 2.
(c) The tax assessed under this section shall be due and payable on the date the
return is required to be filed under Section 18633.

ANVENDIVENT 6
On page 4, line 1, delete “SEC. 3.” and insert:

SEC. 5

AMENDMENT 7

On page 4, delete lines 9 through 19, inclusive, and insert:

(b) If a notice of cessation has been filed with the Secretary of State pursuant
to subdivision (b) of Sections 15050 and 15056 of the Corporations Code or a
foreign limted liability partnership has withdrawn its registration pursuant to
subdi vision (a) of Section 15056 of the Corporations Code, the tax inposed under
Section 17948 for the taxable year of cessation or withdrawal shall be equal to
t he anpbunt determ ned under paragraph (4) of subdivision (d) of Section 23153 for
the taxabl e year of dissolution or wiwthdrawal of a corporation as if the limted
liability partnership were a corporation other than a qualified new corporation
For purposes of applying paragraph (4) of subdivision (d) of Section 23153, the
effective date of a cessation or withdrawal filed pursuant to Section 15050 or
15056 of the Corporations Code is the date the notice of cessation or the
withdrawal of registrationis filed with the Secretary of State. This

subdi vision shall not apply to alimted liability partnership doing business in
this state after the effective date of withdrawal of registration as provided in
Section 15056 of the Corporations Code.

AMENDMENT 8

On page 4, delete lines 20 through 40, and on page 5, delete lines 1
t hrough 4, inclusive.

ANVENDIVENT 9
On page 5, after line 4, insert:

SEC. 6. Section 23153 of the Revenue and Taxati on Code is anended to read:
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23153. (a) Every corporation described in subdivision (b) shall be subject to the
m ni mum franchi se tax specified in subdivision (d)yfromthe earlier of the date of
i ncorporation, qualification, or comrencing to do business within this state,
until the effective date of dissolution or withdrawal as provided in Section
23331 or, if later, the date the corporation ceases to do business within the
[imts of this state.

(b) Unless expressly exenpted by this part or the California Constitution,
subdi vision (a) shall apply to each of the follow ng:

(1) Every corporation that is incorporated under the laws of this state.

(2) Every corporation that is qualified to transact intrastatebusiness in
this state pursuant to Chapter 21 (commencing with Section 2100) of Division 1 of
Title 1 of the Corporations Code.

(3) Every corporation that is doing business in this state.

(c) The following entities are not subject to the mninmum franchi se tax

specified in this section:

(1) Credit unions.

(2) Nonprofit cooperative associ ations organi zed pursuant to Chapter 1
(commenci ng with Section 54001) of Division 20 of the Food and Agricul tural Code
t hat have been issued the certificate of the board of supervisors prepared
pursuant to Section 54042 of the Food and Agricultural Code. The associ ation
shall be exenmpt fromthe mnimum franchise tax for five consecutive incone years,
commencing with the first income year for which the certificate is issued
pursuant to subdivision (b) of Section 54042 of the Food and Agricul tural Code.
Thi s paragraph only applies to nonprofit cooperative associati ons organi zed on or
after January 1, 1994.

(d) (1) Except as provided in paragraph paragraphs (2) and (4),
corporations subject to the mninmum franchise tax shall pay annually to the state
a mnimum franchi se tax of eight hundred dollars ($800).

(2) The mnimum franchise tax shall be twenty-five dollars ($25) for each
of the follow ng:

(A) A corporation formed under the laws of this state whose princi pal
busi ness when formed was gold mning, which is inactive and has not done business
within the limts of the state since 1950.

(B) A corporation formed under the laws of this state whose principa
busi ness when formed was quicksilver mning, which is inactive and has not done
business within the limts of the state since 1971, or has been inactive for a
period of 24 consecutive nonths or nore.

©) For purposes of paragraph (2), a corporation shall not be considered
to have done business if it engages in other than m ning.

The m ni mum franchi se tax for the taxable year of dissolution or withdrawal of a
corporation or a qualified new corporation shall be the ampbunt specified in
paragraph (1) or subdivision (e), as applicable, for the taxable year during

whi ch dissolution or withdrawal occurs multiplied by a fraction the nunerator of
whi ch shall be the nunber of nonths of the taxable year, up to and including the
nmonth of effective date of dissolution or withdrawal as provided in Section
23331, and the denom nator of which shall be twelve. This paragraph shall not
apply to a corporation doing business in this state after the effective date of
wi t hdrawal as provided in Section 23331.

(e) Notw thstanding subdivision (a), for incone years begi nning on or
after January 1, 1999, every "qualified new corporation” shall pay annually to
the state a mnimum franchise tax of five hundred dollars ($500) for the second
taxabl e year. This subdivision shall apply to any corporation that is a qualified
new corporation and is incorporated on or after January 1, 1999. (1) The
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determ nation of the gross receipts of a corporation, for purposes of this
subdi vi si on, shall be nmade by including the gross receipts of each nmenber of the
commonly control |l ed group, as defined in Section 25105, of which the corporation
is a menber.

(2) "Gross receipts, less returns and all owances reportable to this
state,” means the sum of the gross receipts fromthe production of business
i ncone, as defined in subdivision (a) of Section 25120, and the gross receipts
fromthe production of non business incone, as defined in subdivision (d) of
Section 25120.

(3) "Qualified new corporation"” neans a corporation that begins business
operations at or after the time of its incorporation and that reasonably
estimates that it will have gross receipts, less returns and al |l owances,

reportable to this state for the incone year of less than one mllion dollars
(%1, 000, 000). "Qualified new corporation"” does not include any corporation that
began busi ness operations as a single proprietorship, a partnership, or any other
form of business entity prior to its incorporation. This subdivision shall not
apply to any corporation that reorgani zes solely for the purpose of reducing its
m ni mum f ranchi se tax.

(4) This subdivision shall not apply to limted partnerships, as defined
in Section 17935, limted liability conpanies, as defined in Section 17941,
limted liability partnerships, as defined in Section 17948, charitable
organi zations, as described in Section 23703, regul ated i nvestment conpani es, as
defined in Section 851 of the Internal Revenue Code, real estate investnent
trusts, as defined in Section 856 of the Internal Revenue Code, real estate
nortgage investment conduits, as defined in Section 860D of the Internal Revenue
Code, financial asset securitization investnent trusts, as defined in Section
860L of the Internal Revenue Code, qualified Subchapter S subsidiaries, as
defined in Section 1361(b)(3) of the Internal Revenue Code, or to the formation
of any subsidiary corporation, to the extent applicable.

(5) For any incone year beginning on or after January 1, 1999, if a
corporation has paid five hundred dollars ($500) for the second taxable year
under this subdivision, but in its second taxable year, the corporation's gross
recei pts, as determ ned under paragraphs (1)and (2), exceed one mllion dollars
(%1, 000, 000), an additional tax in the anpbunt equal to three hundred dollars
($300) for the second taxable year shall be due and payable by the corporation on
the due date of its return, without regard to extension, for that year.

(e) Not wi t hst andi ng subdi vision (a), a donestic corporation, as defined in
Section 167 of the Corporations Code, that files a certificate of dissolution in
the office of the Secretary of State pursuant to subdivision (c) of Section 1905
of the Corporations Code and that does not thereafter do business shall not be
subject to the mninmum franchise tax for incone years beginning on or after the
date of that filing.

(g) The mnimm franchi se tax i nposed by paragraph (1) of subdivision (d)
shall not be increased by the Legislature by nore than 10 percent during any
cal endar year

AVENDIVENT 10
On page 5, line 5, delete “SEC. 5.” and insert:

SEC. 7



